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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO THE 
CONCLUSION OF THIS WASHINGTON REPORT. 

SYNOPSIS: The Securities and Exchange Commission (“SEC” or 
“Commission”) has been widely criticized in recent years for the promulgation 
of rules lacking an empirical justification and/or a proper examination of 
potential economic impacts, costs, and benefits. This criticism intensified after 
the enactment of the Dodd-Frank Act (“Dodd-Frank”), which tasked the SEC 
with more than one hundred new rulemaking projects. Recent developments 
such as (a) successful legal challenges against SEC rules; (b) criticism of 
economic analysis in SEC rulemakings by the Government Accountability 
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Office (“GAO”) and the SEC’s Office of Inspector General (“OIG”); and (c) 
bipartisan congressional criticism regarding several SEC regulatory projects 
have led to the issuance of new rulemaking guidance by the SEC’s Office of 
General Counsel (“OGC”) and Division of Risk, Strategy, and Financial 
Innovation (“Risk Fin”). Under these new standards, SEC rulemaking teams 
must clearly identify the need for new regulation; measure projected economic 
impacts against a quantifiable baseline; balance the costs and benefits of 
issuing a particular rule; and consider regulatory alternatives—including the 
option of taking no regulatory action. TAKE AWAY: The SEC’s new 
rulemaking guidance is binding on SEC rulewriting staff and will have a 
meaningful impact on future regulatory action. The AALU was the leading 
advocate for provisions adopted in Dodd-Frank requiring the SEC to conduct 
a study of existing broker-dealer and investment adviser regulation before 
engaging in any rulemaking to impose a fiduciary duty. When the required 
SEC study failed to provide economic justification for its recommendation that 
the rulemaking go forward – prompting dissents by two SEC commissioners – 
AALU worked with members of Congress to urge the SEC to defer any 
rulemaking on the fiduciary duty issue until completing a credible analysis and 
providing an economic justification. The new SEC rulemaking guidance now 
will require a comprehensive economic analysis and consideration of all 
reasonable alternatives as part of any rulemaking on this subject.  

 
Overview 

  

The SEC has faced mounting criticism as it continues to implement the portions of the 
Dodd-Frank Act for which it is responsible. The occurrence of a number contributing 
factors has led to the issuance of new rulemaking standards by the SEC’s OGC and Risk 
Fin. Perhaps the most significant development has been the series of decisions in recent 
years by the U.S. Court of Appeals for the D.C. Circuit (“D.C. Circuit” or “court”) to 
vacate certain SEC rules for a lack of diligent analysis in the rulemaking process.  

  

For example, in 2005 the D.C. Circuit determined that the SEC had violated its statutory 
obligations under the securities laws and the Administrative Procedure Act (“APA”) by 
promulgating a rule on mutual fund board governance in which, among other things, the 

AALU :: Washington Report

Page 2 of 7



Commission failed to obtain and consider empirical data to support the rule and failed to 
properly evaluate costs and benefits.[1] In 2009, the court vacated Rule 151A, the SEC’s 
attempt to regulate indexed annuities, because, in the court’s view, the SEC’s 
consideration of the effect of the rule on efficiency, competition, and capital formation 
was “arbitrary and capricious” and therefore in violation of the APA.[2] Last year, in 
perhaps its most scathing critique of SEC rulemakings, the court vacated Rule 14a-11, 
issued by the SEC to give shareholders greater access to a company’s proxy to nominate 
and elect directors. The court noted that the SEC had again failed to assess the economic 
effects of a new rule and concluded that the SEC had “inconsistently and opportunistically 
framed the costs and benefits of the rule; failed adequately to quantify the certain costs or 
to explain why those costs could not be quantified; neglected to support its predictive 
judgments; contradicted itself; and failed to respond to substantial problems raised by 
commenters.”[3]  

  

In addition to these successful legal challenges, Congress has been critical of the SEC 
rulemaking process—particularly in light of its sizable Dodd-Frank responsibilities. The 
most significant issue for the AALU under Dodd-Frank is the possibility of an SEC 
rulemaking imposing a uniform fiduciary duty for broker-dealers and registered 
investment advisers. The SEC was given discretionary authority to issue such a rule under 
§913 of Dodd-Frank, but was required, first, to conduct a study of existing broker-dealer 
and investment adviser regulations and report on any identifiable gaps in investor 
protection. When the required SEC study failed to provide economic justification for its 
recommendation that a uniform fiduciary duty should be imposed, the AALU worked with 
members of Congress to urge the SEC to defer any rulemaking on the fiduciary duty issue 
until completing a credible analysis and providing an economic justification.  In response, 
the SEC Chairman—Mary Schapiro—through a series of written exchanges with 
Members of Congress, informally committed to a more deliberative consideration of this 
issue and agreed to assign additional SEC economists to its §913 rulemaking team for 
further analysis.  

  

In April, Chairman Schapiro testified before the House Committee on Oversight and 
Government Reform’s Subcommittee on TARP & Financial Services in a hearing entitled 
“The SEC’s Aversion to Cost-Benefit Analysis.” In that hearing, Chairman Schapiro 
acknowledged the issuance of new rulemaking guidance designed to strengthen the level 
of economic analysis, cost-benefit analysis, and overall diligence in the rulemaking 
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process. In a subsequent congressional hearing, Chairman Schapiro testified that the 
guidance memorandum was binding.  What follows is a summary of this rulemaking 
guidance.  

  

Summary of Rulemaking Guidance 

  

The guidance issued by the SEC’s OGC and Risk Fin Division is a clear response to the 
questions and concerns with the Commission’s rulemaking procedures that have been 
raised by a variety of interested parties. The principal target within the broader goal of 
stronger rulemaking standards is improved economic analysis. The guidance sets out four 
main objectives: 

  

(1)   Clear justification for proposed rules.  Rules must include a discussion around the 
marketplace need(s) for their adoption and the origins of regulatory action (e.g., a specific 
market failure). Under this directive, the SEC must not only identify the specific authority 
for its proposed action, but must identify the specific problems it seeks to address—under 
the presumption that no new regulation should be issued unless required by law, necessary 
to interpret the law, or made necessary by a compelling public need.[4] 
 
(2)   Defined baseline for measurement of economic impact.  Economic analysis—in other 
words, the projected effects on market efficiency, capital formation, and competition—
must be conducted and measured against a baseline that includes the presence of existing 
economic factors under current law. For example, the American Equity Court that vacated 
Rule 151A criticized the SEC for concluding that its proposed rule would increase 
competition (a suggested byproduct of more complete disclosure requirements under the 
rule) when it had not measured the factors that affect competition in the marketplace under 
existing law (e.g., price transparency). This economic baseline must be specified and 
explained by rulemaking staff and must also be used when considering alternatives to the 
proposed rule.  
 
(3)   Reasonable alternatives to the proposed rule.  Any rule proposal must identify and 
discuss reasonable alternatives to the proposed rule—including the prospect of no 
regulatory action or possibilities that lie outside of the SEC’s authority. As stated above, 
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reasonable alternatives must be measured against the stated economic baseline. In 
addition, the SEC should seek public comment to help assess and inform the availability 
of reasonable alternatives, and to assist in measurement against the stated economic 
baseline.  
 
(4)   Analysis of the economic consequences of the proposed rule.  Economic analysis of 
both the proposed rule and all reasonable alternatives must satisfy four objectives: (i) 
economic costs and benefits must be identified and described; (ii) expected costs and 
benefits must be quantifiably measured, if possible; (iii) the sources and methods of 
quantitative analysis must be identified and any underlying uncertainties must be 
explained; and (iv) if quantifiable measurement of expected costs and benefits is not 
possible, an explanation is required. Heightened economic and cost-benefit analysis 
requires an articulation of the specific benefits to be provided and a consideration of 
multiple costs, including more than simply compliance costs, but also direct and indirect 
costs that attempt to capture the consequences of behavioral changes, whether intended or 
not.   

  

What it Means – Practical Impact 

  

As stated above, the rulemaking guidance is binding and, as a result, the rulemaking 
process should be systematically improved upon and the issuance of unnecessary and/or 
overly broad regulations should be curtailed. The potential uniform fiduciary duty 
rulemaking under §913 of the Dodd-Frank Act would certainly be affected by these new 
standards. Many of the ongoing general criticisms of SEC rulemakings align with the 
concerns associated specifically with the §913 rulemaking.  

  

For example, the SEC would likely need to consider new, objective sources of empirical 
data—including through additional collaboration with market participants and industry 
groups—to support the need for a uniform fiduciary duty.  This would include an 
explanation in the pre-proposal stage of the policy and economic goals of a potential 
rulemaking and of the elements of economic analysis needed for that rulemaking. The 
need for pre-proposal analysis and rule justification has been a consistent theme stressed 
by the AALU throughout Dodd-Frank implementation.  
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Moreover, the SEC would also be required to measure any proposed course of action 
against a more exhaustive list of regulatory alternatives than what has been previously 
considered. The AALU has in fact advocated for an alternative approach to the uniform 
fiduciary duty whereby—assuming the Commission is able to advance and support a clear 
need for new regulation—concise role and conflict disclosures by financial professionals 
would be developed in response. This approach would increase investor education and 
information sharing, but would not unnecessarily upend decades of securities laws that 
have effectively governed the broker-dealer business model.  

  

In sum, the rulemaking guidance is an important and positive step by the Commission, but 
continued diligent oversight by Congress and advocacy by the AALU and our industry 
partners will be necessary to ensure that the promulgation of new regulations is entirely 
justified and properly analyzed, and that any recommended solutions are sufficiently 
targeted so not as to jeopardize access to professional financial advice and the distribution 
of financial products.  

 

[1] See Chamber of Commerce v. S.E.C., 412 F.3d 133, 142-5 (D.C. Cir. 2005).  

[2] See American Equity Inv. Life Ins. Co. v. S.E.C., 613 F.3d 166, 177 (D.C. Cir. 2009).  

[3] Business Roundtable v. S.E.C., 647 F.3d 1144, 1148-49 (D.C. Cir. 2011).  

[4] The OGC and Risk Fin note that this directive is similar to requirements for cost-
benefit analysis in an executive order issued by President Clinton, Executive Order 12866. 
See Exec. Order No. 12866, 58 Fed. Reg. 51735 (Oct. 4, 1993).  

 
 

In order to comply with requirements imposed by the IRS which may apply to 
the Washington Report as distributed or as re-circulated by our members, please 

be advised of the following:  
 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE 
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USED, AND IT CANNOT BE USED, BY YOU FOR THE PURPOSES OF 
AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE 

INTERNAL REVENUE SERVICE.  
 

In the event that this Washington Report is also considered to be a "marketed 
opinion" within the meaning of the IRS guidance, then, as required by the IRS, 

please be further advised of the following:  
 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE 
PROMOTIONS OR MARKETING OF THE TRANSACTIONS OR 

MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED 
ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 
The mission of AALU is to promote, preserve and protect advanced life insurance planning for the benefit of our members, 

their clients, the industry and the general public.  
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